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News, Legislation & Future Developments
	Action Points

	Equalities Act 2010 - The Equality Act 2010 is due to come into force in October 2010.  However, the new coalition Government has indicated that the proposed timetable for implementation may change as a result of the change in Government.  The Government Equalities Office has announced that “the Government is currently considering how the different provisions will be commenced so that the Act is implemented in an effective and proportionate way”.  However, it is envisaged that the core provisions of the Act will still come into force in October 2010.  
	Although the core provisions of the Equalities Act 2010 are due to come into force in October 2010, watch out for any changes to this proposed timescale by the coalition Government.  Archon Solicitors LLP have produced a note summarising the main changes that the Equalities Act 2010 will bring in.  If you would like a copy, please email a.thornalley@archonlaw.co.uk


	New Law
	Action Points

	Sex Discrimination – The Employment Tribunal has held that redundancy selection criteria which favoured a female employee because she was on maternity leave was discriminatory.  The employer had artificially inflated the female employee’s score because she was on maternity leave, which had the decisive effect of making the male employee more likely to be made redundant. It was therefore held that this constituted less favourable treatment and was also outside the range of reasonable responses for the purposes of unfair dismissal law. The Tribunal also held that although there is provision for pregnant women and those on maternity leave to be afforded “special treatment” within the Sex Discrimination Act 1975, this special treatment does not amount to providing the women with blanket protection against dismissal.

De Belin v Eversheds Legal Services Ltd   ET/1804069/09
	We understand that this case is being appealed, and so watch out for future developments.  In the meantime, do not assume that giving pregnant employees or those on maternity leave the “benefit of the doubt” will be the safest option as this may lead to claims of sex discrimination by other employees.

	Disability Discrimination - The Employment Appeal Tribunal held that a reasonable adjustment for the purposes of the Disability Discrimination Act 1995 could include swapping the role of a disabled employee with that of a non-disabled employee in order to accommodate the disabled employee. In the present case the claimant, a police officer, suffered from chronic anxiety syndrome and, as a result, found it difficult to deal with the public.  There was an increasing need for the claimant to deal with the public in his role and the employer therefore retired him on ill health grounds.  The EAT held that because of the nature of police work, being a disciplined service, a swap would have been a reasonable adjustment in this case.  However, the EAT acknowledged that such a swap may not be appropriate in other employment situations.  

Chief Constable of South Yorkshire Police v Jelic  UKEAT 049/09/CEA
	Employers should bear in mind that there is a balance to be struck between their disabled and other employees.  They should give careful consideration to any potential swap as, if handled badly, this could give rise to a constructive unfair dismissal claim from the non-disabled person who is required to change jobs.  A full consultation with all of the employees concerned would be needed.

	Religious Discrimination – The Court of Appeal has refused leave to appeal against an EAT decision which dismissed claims by a counsellor employed by Relate for direct and indirect discrimination and harassment on the grounds of religion or belief.  The counsellor, a devout Christian, had been dismissed by Relate for refusing to carry our psycho-sexual counselling to same-sex couples.  The Court of Appeal held that the EAT had correctly distinguished between the religious belief held by the employee, and the conduct which had led to his dismissal.  This case has been well-publicised due to a witness statement in support of the appeal application by Lord Carey, the former Archbishop of Canterbury, which called for, amongst other things, such cases to be considered by a specialist panel of judges with a “proven sensibility to religious issues”.  This proposal was rejected by the Court of Appeal.

Mcfarlane v Relate Avon Limited [2010] EWCA Civ B1
	Like the decision in Ladele v London Borough of Islington [2010] IRLR 211 (reported in our January Refresher), this case concerned the supply of services to the community by a public sector employer who has an obligation of equal treatment to staff and clients.  Therefore, it is possible that the decision in this case may have been different in a private sector employer.
This is one a series of recent cases concerning a “clash of rights” between religion and belief and other areas of discrimination law, so watch out for further developments in this area.   On the face of it, there is a trend for cases of apparent conflict between religion and sexual orientation discrimination to be decided in favour of the rights of homosexuals.

	Unfair Dismissal – The Court of Appeal held, in a case where the consequences to the employee of being dismissed were that he would also be deported, that the more serious the consequences of dismissal, the more thorough an investigation will be required.  The Court of Appeal held that the consequences of dismissal for the individual employee should be taken into account by the Tribunal when assessing the fairness of the investigation.  The Court also held that, in these circumstances, it would not be improper for an employer to give the accused employee the benefit of the doubt where a conflict of evidence cannot be resolved.

Salford Royal NHS Foundation Trust v Roldan  [2010] EWCA Civ 522
	This decision highlights the need to carry out full and fair investigations as part of a fair disciplinary procedure, and emphasises that a more extensive investigation should be carried out when a finding of dismissal may have serious consequences for the employee.

	Equal Pay - The EAT held that female white collar employees could bring equal pay claims against male bonus-earning manual employees even though they worked in different geographical locations. The EAT held that where claimants and proposed comparators worked in different geographical locations, a broader and purposive approach was appropriate in determining whether they worked in the same establishment for the purposes of the Equal Pay Act 1970. The definition of same establishment should not be limited to instances where the work is being undertaken in a single geographical location.  The EAT also held that even if it was not possible to show that the employees were employed in the same establishment, the claimants would still be able to bring their equal pay claims on the basis that it was likely that, wherever they worked, the comparators would have been employed on “common terms and conditions”.

City of Edinburgh v Wilkinson & Ors  EATS/0002/09
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	Be aware that equal pay claims may be successfully commenced even though the employees concerned may be working in different geographical locations to their comparators.


