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News, Legislation & Future Developments
	Action Points

	Fit Notes – The Government has published its response to the consultation on the “fit notes” due to replace sick notes with effect from 6 April 2010.  Under the new system, the “fit note” will include a list of common changes which could be made to assist the employee’s return to work and will contain the option for the doctor to make a statement that the employee “may be fit for work taking account of the following advice” (which is intended to emphasise that the decision as to whether an employee is fit to work or not is for the employer to make, not the doctor). The maximum length of the medical statement will also be reduced to 3 months during the first 6 months of a health condition.
	It remains to be seen whether this new regime will result in significant changes to the current sick note system. However, employers should be aware that the new system may result in more requests for reasonable adjustments to be made to facilitate an employee’s return to work, and should update their policies and procedures accordingly.

	Whistleblowing Claims – Whistleblowing claims which arise on or after 6 April 2010 will be subject to a number of changes:

· The ET1 form will be amended so that Claimants can indicate whether their claim includes allegations of a protected disclosure and, if so, whether they wish the Tribunal to refer the allegation to one or more relevant authorities on a prescribed list;

· The Tribunal rules of procedure will be amended to allow disclosure of this privileged information; and
· The Tribunal will write to both parties confirming that the allegation has been so referred.
	Concern has been raised that this new procedure will result in Claimants having “improper bargaining power” in that the referral of the allegation could be used as leverage in settlement discussions in return for not pursuing a serious allegation, and that, consequently, serious allegations may not be reported to the appropriate regulator.  It remains to be seen whether these concerns will prove to have been justified.

	New Law
	Action Points

	Dress Codes and Sex Discrimination – The EAT has held that dress codes which treat male and female employees differently will not amount to discrimination or harassment provided that the overall dress code is equally balanced between the sexes.  In this case, the Claimant, a male trainee policeman, was required to cut his shoulder-length hair and it was argued that, in similar circumstances, a female trainee would not have been required to cut her hair.  The EAT stated that the correct test was whether, applying contemporary standards and conventions, as well as the specific needs of the profession in question, the dress code was, as a whole, asking an equal standard of smartness between the sexes.

Dansie v Metropolitan Police UKEAT/0234/09
	Employers should review their dress codes to ensure that the requirements are equally balanced between the sexes.

	Disciplinary Procedures – The Court of Appeal has held that an employee should be entitled to be legally represented at a disciplinary or appeal hearing where that hearing would determine whether the employee could continue to practice a profession.  The Claimant in this case was a teaching assistant accused of sexual contact with a 15 year old boy.  The Claimant was dismissed and the school reported the dismissal to the Independent Safeguarding Authority (“ISA”) to determine whether he should be placed on a list of those barred from working with children.  The CA held that the school’s internal process would substantially influence the decision of the ISA, and that an ISA listing would fundamentally limit the Claimant’s ability to practise his profession.  Accordingly, Article 6 of the European Convention of Human Rights (“ECHR”) provided that the Claimant was entitled to legal representation at the internal hearing.  R (on the application of G) v X school and others [2010] EWCA Civ 1
	The case follows the decision in Kulkarni v Milton Keynes Hospital NHS Trust [2009] IRLR 829 and seems to be a broader interpretation of Article 6.  It is not known exactly what is meant by “profession” but given that this case referred to a teaching assistant, it  must be assumed, that “profession” will be considered to extend beyond the traditional definition of professionals.  Employers in the public sector (who must act compatibly with the ECHR) are therefore advised to seriously consider allowing an employee to be legally represented at an internal hearing where the outcome would affect the individual’s employability in a particular job.

	Holiday Entitlement – The EAT has held that workers who fail to comply with statutory or contractual notice provisions regarding the exercise of holiday rights may be lawfully deprived of their right to take holiday before the end of the applicable holiday year.  In this case, the Claimant’s contract provided that he must give at least 4 weeks’ notice of his holiday requests.  No holiday was allowed to be carried over into the next holiday year, and the Claimant was not entitled to pay in lieu of untaken holiday entitlement at the end of the year.  The Claimant had 9 days’ holiday outstanding at the end of the year, and sought payment in respect of his outstanding entitlement three weeks before the end of the holiday year.   The EAT held that, provided notice provisions regarding holiday were operated by employers in a manner that was not unreasonable, arbitrary or capricious so as to deny lawfully requested entitlements, employers could operate their procedures even where that could result in the loss of the right to leave not taken at the end of the leave year.
Lyons v Mitie Security Ltd UKEAT/0071/09
	Despite the EAT’s ruling in this case, employers should still be cautious in reviewing requests for holiday. An unreasonable response to a request could result in a grievance and subsequent constructive dismissal claim, which would involve the Tribunal considering whether the employer’s response to the request had been reasonable.

	Employee Relations – The High Court granted an injunction preventing BA cabin crew who are members of the trade union, UNITE, from proceeding with a 12 day strike over the Christmas period.  The Court held that UNITE’s inclusion of employees who had already accepted voluntary redundancy at the time of the ballot, and who would no longer be employed at the time the strikes were due to occur, meant that the strike had not been organised lawfully in accordance with the Trade Union and Labour Relations (Consolidation) Act 1992.

British Airways plc v UNITE the union [2009] EWHC 3541
	This decision is likely to be useful to employers who are operating a voluntary redundancy programme and who are also faced with potential strike action.  In these circumstances, employers should request accurate information from the trade union as to which employees were involved in the ballot.

	Age Discrimination – A Tribunal held that the decision to make the Claimant redundant under a restructure at the same time as advertising for a new position (found by the Tribunal to be essentially the same as the position carried out by the Claimant), which required the successful applicant to have attributes including a “younger, entrepreneurial profile (not a headline profile rainmaker)” was discriminatory on the grounds of age.  Although the employer subsequently appointed a candidate of a similar age to the Claimant, the Tribunal found that the employer’s inability to provide convincing reasons for the inclusion of the word “younger” in the job advert showed that the employer was influenced by age when the decision to dismiss the Claimant was made.

Beck v Canadian Imperial Bank of Commerce ET/23288332
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	In this case, the employer was unable to provide any convincing documentary or witness evidence to explain the use of the word “younger” in its recruitment advert, and the employer’s position that the word simply meant “less senior or experienced” was not accepted by the Tribunal.  Employers would be well advised not to use words such as “younger”, “youthful”, “older” or “mature” in recruitment adverts, even where these words are intended to mean something else.


