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News, Legislation & Future Developments
	Action Points

	Bribery Act – The Bribery Act received Royal Assent in April 2010 and is due to come into force in October 2010 (although this may change depending on the decision of the new government).  The Act creates several new offences for which employees, directors and commercial organisations can be liable.  The new offences include: bribing another person, being bribed, bribing a foreign official, and failing to prevent bribery by a commercial organisation (to which there is a defence where the commercial organisation can show that it had adequate procedures in place designed to prevent bribery).  Each of the new offences carry a maximum penalty of 10 years’ imprisonment or an unlimited fine.

	Employers are advised to review internal procedures to prevent bribery, put in place appropriate staff training, and ensure that written procedures are available to staff and contractors setting out the procedures which should be followed in the event that someone suspects an act of bribery.

	Family-friendly Rights – With effect from 4 April 2010, the standard rates of statutory maternity pay, statutory paternity pay and statutory adoption pay increased to £124.88 per week.
In addition, new regulations which came into force on 6 April 2010 give eligible employees (usually fathers) the right to take up to 26 weeks’ paternity leave if the mother returns to work early (some of which may be paid if taken during the mother’s paid leave period).  This right will only apply for parents of babies born on or after 3 April 2011.

	Ensure that policies and procedures are updated to reflect the increased statutory rates, and amend family policies to include the new extended paternity rights.  

	Financial Sector Remuneration – The Financial Services Act 2010, which received Royal Assent on 8 April 2010, sets out new powers for the Treasury to issue 
regulations (subject to parliamentary debate and approval) which require detailed disclosure of executive remuneration in financial sector firms.   The Act also provides that the FSA may make rules governing the remuneration policies and practices of financial sector firms.

	The impact of this Act will not be clear until the regulations and FSA rules are published.  However, it is likely that the focus of the proposed changes will be on the need for the effective management of risk and longer-term bonus and incentive schemes.  Employers in the financial sector are therefore advised to consider their remuneration policies and practices in anticipation of the changes.  

	New Law
	Action Points

	TUPE – The Employment Appeal Tribunal (“EAT”) held that there was no service provision change under the Transfer of Undertakings (Protection of Employment) Regulations 2008 (“TUPE 2006”) where no employees and no work in progress transferred from the outgoing contractor to the incoming contractor.  The case related to the Nursing and Midwifery Council changing the lawyers on its panel.  Ward Hathaway was taken off the panel for new files, but continued to work on the files it was already working on.  The EAT considered that the services performed by the two law firms concerned were sufficiently different that no TUPE transfer occurred.
Ward Hadaway Solicitors v Love and others UKEAT/0471/09

	Establishing whether there has been a service provision change under TUPE 2006 will depend in part on whether the post-transfer activities are identifiable as being the same or materially the same as the pre-transfer activities.  This will involve an assessment of whether, in reality, the services are the same or different.  This case may mean that TUPE applies in fewer situations than was previously thought to be the case.

	Bonuses – The High Court refused to imply a term into an employment contract to the effect that an employee would not be entitled to a bonus if they were no longer employed or under notice of termination as at the date of payment of the bonus.  The case concerned commission type bonus arrangements under which the employer did have power to change the structure but had not, in fact, done so.  The employee resigned before the normal date for paying bonuses.  The fact that later versions of the employer’s standard employment contract included an express clause to this effect, and that most of the recent leavers had not been paid a bonus, was not enough to persuade the Court that the term should be implied here.
Rutherford v Seymour Pierce Ltd [2010] EWHC 375

	Employers are advised to include express terms into employment contracts detailing the treatment of bonuses in the event of termination of employment.

	Whistleblowing – The EAT held that a worker can raise a claim of whisleblowing where a detriment is suffered in his current employment on the grounds of a protected disclosure made whilst employed with a previous employer.  The EAT held that the terms “worker” and “employer” in the legislation did not impose any limitation that the “worker” had to be working under a contract of employment with the “employer”.
BP Plc v Elstone and another UKEAT/0141/09

	Be aware that ex-employees may be able to raise whistleblowing clams after their employment has ended where they suffer a detriment in their future employment, although the facts leading to such a claim are likely to be unusual.  In this case, the old employer had informed the new employer that the employee had been dismissed for disclosing confidential information, which had led to the termination of his new employment.  

	Changing terms of employment – The EAT held that Asda could rely on a broad contractual right in its staff handbook to amend terms and conditions of employment in order to make a unilateral changes to contractual terms including terms relating to pay and hours of work.  The EAT held that in these circumstances, express consent by employees was not needed, as long as the employer acted consistently with the duty of trust and confidence, and implemented the changes properly.
Bateman v Asda Stores UKEAT/0221/09

	The fact that Asda had properly consulted with employees regarding the changes helped Asda to demonstrate that it had made the changes without damaging the relationship of mutual trust and confidence.  In addition, it was relevant in this case that none of the employees were alleging any financial loss as a result of the changes.  Employers are advised, therefore, that it may be difficult to rely on this case where more serious changes are being introduced which will be to the employees’ detriment (particularly where this results in a serious financial loss).  Further, employers should ensure that the variation clause relied on is clear and unambiguous, and that it acts consistently with the duty of trust and confidence when implementing the changes. 
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