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News, Legislation & Future Developments
	Action Points

	Equality Act 2010 – The majority of the provisions of the Equality Act 2010 came into force on 1 October 2010, bringing all of the existing discrimination laws under one Act.  Provisions requiring employers to provide gender pay gap information and relating to positive action in recruitment and promotion have not yet been implemented. Under the transitional provisions of the Equality Act 2010, a discriminatory act that occurred prior to 1 October 2010 will be subject to the old discrimination legislation.  Where the discriminatory act occurred on or after 1 October 2010, the terms of the Equality Act 2010 will apply.
	Documentation which refers to the old legislation, e.g. precedent compromise agreements and staff handbooks will need to be updated to refer to the new Act.

Archon Solicitors LLP has produced a note summarising the main changes introduced by the Equality Act 2010.  Please email Annette Thornalley (a.thornalley@archonlaw.co.uk) if you would like a copy of this note. 


	Employment Tribunal Statistics – The Tribunals Service and Ministry of Justice have published annual statistics for the Employment Tribunal and the Employment Appeals Tribunal for the period 1 April 2009 to 31 March 2010.  Overall, the number of claims submitted increased by 56% since 2008/09 and just under a quarter of those claims were brought under the Working Time Regulations 1998.  This increase in claims is largely as a result of multiple claims, but also reflects the current economic climate.
	Please click on the following link if you would like to have a detailed look at these latest statistics:

http://www.justice.gov.uk/publications/employment-eat-annual-stats.htm


	New Law
	Action Points

	Discretionary bonus – The High Court has held that a mining company was not in breach of contract for not awarding a discretionary performance-related bonus to its chief economist whose inaccurate forecasts had contributed to the company sustaining considerable losses in the economic crisis of 2008.  In determining whether the employer was entitled to withhold the bonus, the correct test was not whether the employee’s performance had been satisfactory, but whether the employer’s decision not to pay was irrational.
Humphreys v Norilsk Nickel International (UK) Ltd [2010] EWHC 1867
	This case reinforces the difficulties employees face in bringing discretionary bonus claims against their employers. Provided that an employer acts in accordance with its express contractual obligations, an employee will only be able to challenge a decision not to award a bonus or to award a low bonus if he or she can show that it was not a ‘bona fide’ decision, or that it was irrational or perverse.

	Dismissal – The Supreme Court (i.e. what used to be the House of Lords) has confirmed that where an employee is summarily dismissed by letter, the effective date of termination is the date on which the employee reads the letter or has a reasonable opportunity of discovering its contents.  Here, the employee was dismissed by letter, which was delivered by recorded delivery and signed for by her son on 30 November 2006.  The employee was away for a few days visiting family and so did not read the letter until her return.  The Supreme Court held that the employee could not be criticised for wanting the letter to remain at home unopened rather than asking her son to read it to her, as its contents were private. It therefore followed that the effective date of termination was the date when she actually read the letter, which was on 4 December 2006.
Gisada Syf v Barratt [2010] UKSC 41
	It is clear that the date on which an employee’s dismissal is effective will be when the employee becomes aware (or ought reasonably to have become aware) of his or her dismissal. Where the decision is communicated by letter, this will be when the employee reads the letter or has had a reasonable opportunity to discover its contents.  This can result in unwelcome uncertainty as to the actual date of termination and so, to address this, employers should wherever possible, communicate dismissals to employees in person and hand deliver the written confirmation, or at least follow up a letter with a phone call.

	Victimisation – The EAT has held that an employer had victimised a former employee by providing a poor reference to a prospective new employer. This resulted in the prospective new employer withdrawing its offer of employment, and that the former employer was therefore liable to compensate the former employee for the future loss of earnings flowing from this. The fact that the new employer’s conduct was itself unlawful did not affect the former employer’s liability.
Bullimore v Pothecary Witham Weld Solicitors and another UKEAT/0189/10
	This decision highlights the need for employers to be vigilant when providing a reference to an outgoing employee, and that giving a negative reference may be inadvisable. In most circumstances it is advisable to consider limiting the content of references to facts rather than opinions and it is now standard practice for many employers to provide references simply confirming the employee’s name, date of employment and job title. 

	Mitigation of Loss – The EAT has held that an employee who was at risk of redundancy had failed to mitigate her loss by failing to apply for either of two vacant posts within her employer’s organisation for which she was qualified.  The EAT held that, given the Claimant’s past experience and qualifications, it was extremely likely that she would have been appointed to one of the posts and so her award for loss of earnings was limited to the date by which she would have been appointed to such role.
Kelly v University of Southampton UKEAT/0139/10
	This is a useful reminder for claimants that unless they take all reasonable steps to mitigate their losses, this is likely to have a detrimental effect on any compensation awarded to them by a Tribunal in connection with their dismissal. Such mitigation will include considering all suitable internal vacancies with their employer.

	Continuity of Employment – The EAT has held that a teacher’s continuity of employment was not broken by the summer holidays, despite the fact that that teacher had worked under 2 different types of contracts.  The claimant worked from 25 April 2008 to 8 July 2008 covering another teacher’s period of illness. The claimant was offered a permanent position from 5 September 2008 and was subsequently dismissed on 12 June 2009.  The EAT held that if the only reason for the termination of the first contract was a temporary cessation of work then the two contracts were bridged by the interval due to the summer break.  The interval was short and temporary and the claimant fulfilled both contracts in sequence for more than 12 months.

Hussain v Acorn Independent College 

UKEAT/0199/10/SM
	Employers should be aware that employees may have sufficient continuity of service to bring a claim, even where there are temporary gaps in their service.
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