
	[image: image1.png]archon

SOLICITORS LLP



News, Legislation & Future Developments
	Action Points

	Phasing out the default retirement age – The Government has published a consultation paper which sets out its proposals to phase out the current default retirement age of 65 and all associated statutory retirement procedures.  The measure is one of the steps that the Government is taking to enable and encourage people to work for longer.  The proposal is to abolish the default retirement age on 1 October 2011, with transitional arrangements beginning on 6 April 2011.
	Employers giving an employee notice of retirement after 6 April 2011 will no longer be able to rely on the default retirement age, even if they comply with the current retirement procedures.  An employer relying on its own contractual retirement age will need to be able to objectively justify the retirement of the employee. Alternatively, it will need to rely on one of the other potentially fair reasons for dismissal set out in s 98 of the Employment Rights Act 1996.

	Right to request time off to train – In April 2010, the Labour Government introduced a right for workers in a business with more than 250 employees to request time off to carry out relevant training.  The coalition Government is now reviewing this right, as part of its wider belief that employers are burdened by too much regulation. The Government has commenced a consultation period which will close on 15 September 2010.
	Watch out for the response to the consultation, which is due to be published in December 2010.

	National Minimum Wage Regulations – The Government has published Regulations which will see the principle minimum wage rise to £5.93 per hour.  The age at which the principle rate becomes payable will be 21, down from age 22.  The rate for workers aged 18-20 will rise to £4.92 and the rate for workers aged 16-17 will rise to £3.64.  The Regulations also provide for a national minimum wage of £2.50 per hour for apprentices.
	Employers should ensure that its pay practices are compliant with these rates with effect from 1 October 2010.  Failure to pay the national minimum wage could result in a tribunal claim for unlawful deduction from wages and an audit by HMRC.

	New Law
	Action Points

	Age Discrimination – The Court of Appeal has upheld a decision of the Employment Tribunal that the compulsory retirement of a partner in a firm of solicitors at the age of 65 was lawful.  Regulation 30 of the Employment Equality (Age) Regulations 2006 provides that employers may lawfully set a default retirement age for employees of 65, without it being discriminatory on the grounds of age.  However, there is no comparable rule applicable to partners, and so any requirement that partners retire at a certain age must be objectively justified.  In this case, the Court of Appeal held that the compulsory retirement of a partner at 65 was a proportionate means of achieving the legitimate aims of workforce planning and providing associates with promotion opportunities.
Seldon v Clarkson Wright & Jakes (a partnership) and Secretary of State for Business Innovation and Skills [2010] EWCA CIV 899
	Employers should ensure that, when implementing compulsory retirement ages for non-employees such as partners, the age must be capable of being objectively justified.  This decision suggests that employers will have to research and provide evidence to support both the rationale for imposing a cut-off point and the age at which that cut-off point will operate.
Note that this decision coincides with the Government’s plan to phase out the default retirement age, as set out above, so watch out for future developments.

	Unfair Dismissal and compensation – The EAT has held that ‘stigma’ damages (i.e. compensation to reflect other employers’ unwillingness to employ a dismissed employee because he or she has brought legal proceedings) will only be awarded where the employee’s difficulty in finding new employment is attributable to the dismissal.  Here, the employee was found to have been unfairly dismissed and claimed stigma damages on the basis that her employer gave her an unfavourable reference, which caused her difficulties in obtaining new employment.  However, it was held that these difficulties were not caused by the unfair dismissal as she would have been given a bad reference irrespective of whether her dismissal had been fair or unfair.
Brown v Careham Hall [2010] UKEAT/0354/09
	This decision highlights the difficulties faced by employees in seeking to secure stigma damages.  However, employers should be aware that negative references are likely to increase the possibility of a claim which includes stigma damages.



	Age Discrimination – The EAT has held that a ‘cap’ applied to contractual redundancy payments to ensure that employees did not receive a redundancy payment in excess of their wages up until retirement, was not discriminatory on grounds of age under the Employment Equality (Age) Regulations 2006.  In this case, the employer imposed a cap on an employee’s redundancy payment which meant that the employee received around £13,600 less than he would have done had the cap not been applied.  The employee claimed that this was discriminatory on grounds of age as it would only be detrimental to older workers.  The EAT held that this was not discriminatory, as the purpose of the scheme was to compensate redundant employees for the loss of earnings to which they would have been entitled had they remained in employment until compulsory retirement at 65.

Kraft Foods UK Ltd v Hastie UKEAT/0024/10
	When implementing a cap on any redundancy payment scheme, employers must ensure that it can be objectively justified and is a proportionate means of achieving a legitimate aim.  In this case, the legitimate aim was for the employees to be compensated for loss of earnings, and applying the cap was a proportionate means of achieving that aim.  The EAT held that provisions properly directed at the prevention of a windfall are likely to be justifiable.
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