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News, Legislation & Future Developments
	Action Points

	Employment Law Reforms – The Government has now announced its plans for the most ‘radical reform to the employment law system for decades’. These proposals include:

· Extending the qualifying period for making an unfair dismissal claim from one year to two years;

· The introduction of a fee to lodge a Tribunal claim;

· Compulsory lodging of all claims through Acas, for an attempt at mediation, before they can be lodged with the Tribunal;

· Introducing ‘protected conversations’, to allow employers to have discussions with staff about retirement or poor performance, which could not be relied upon in a Tribunal claim; 

· Simplifying compromise agreements and renaming them ‘settlement agreements’;

· Considering how, and whether, to develop a ‘rapid resolution’ scheme to offer a quicker and cheaper alternative to employment Tribunals; and

· Examining ways to simplify dismissal processes, potentially working with Acas to change their Code or publishing supplementary guidance for small businesses.
	These reforms are still in their very early stages and it will be interesting to see how they will work out in practice, if indeed they are introduced. Our comments on three of the main reforms are as follows:

· Extending the qualifying period for making an unfair dismissal claim from one year to two years – It is anticipated that this will be introduced in April 2012 and it is likely to be welcomed by employers.  The Government has predicted that this will reduce the number of unfair dismissal claims by 2,000 per year.  However, it should be noted that this could potentially result in a rise in the number of discrimination claims, in the absence of any remedy for unfair dismissal.  It will also not prevent automatically unfair dismissal claims being brought during the first two years of employment, and so these may also increase.
· The introduction of a fee to lodge a Tribunal claim - The idea behind introducing fees is to reduce the number of Tribunal claimants and will be a disincentive for vexatious litigants. However, many Tribunal claimants will be out of work and so there is a concern that claimants may be unable to pay if the fee is set to high – denying access to justice.
· Introducing ‘protected conversations’ - The purpose of this proposal is to allow employers to have performance-management discussions with employees, without the fear of facing a Tribunal later on.  

	Agency Workers’ Regulations – The Agency Workers’ Regulations 2010 came into force on 1 October 2011.  The Regulations introduce new rights for agency workers, including the right to the same basic pay and other working conditions as permanent staff after a 12-week qualifying period and access to collective facilities and information about employment vacancies from the first day of their assignment.
	The effect of the new Regulations remains to be seen; however the impact on the recruitment industry is likely to be significant – particularly if, rather than using agencies, hirers start to take the job of recruiting short-term workers in-house to avoid the expense and risks generated by the Regulations.
Archon has produced a “toolkit” for employers who are affected by these Regulations, which we are happy to provide on request.

	
	

	Disability Discrimination – The EAT has held that a deaf employee was not discriminated against when her offer of employment in Kazakhstan was withdrawn on the basis that the cost of providing an English lipspeaker for her would have been over £250,000 per year.  The EAT also found that her employer did not breach its duty to make reasonable adjustments in respect of providing the English lipspeaker as the cost would have been unreasonable. The employee here relied on the employer’s willingness to pay her children’s school fees of up to £25,000 per year, per child.  However, the EAT held that this issue was relevant but not determinative.  The EAT also acknowledged that there is no objective test by which Tribunals can balance competing budgetary considerations, but suggested a number of factors that may help Tribunals put the costs figures in context.  In this case, the employer had a budget set aside for the purpose of reasonable adjustments and it was entitled to take that budget into account when considering the reasonable adjustment required here.
Cordell v Foreign and Commonwealth Office  UKEAT/0016/11
	This case highlights the fact that balancing a disabled person’s need for reasonable adjustments against other spending priorities will never be easy.
The EAT in this case has given employers a wide discretion, saying that it is essentially a matter of judgement rather than an “objective” test and that Tribunals should do what they consider “right and just” in their capacity as an industrial jury.  It is likely that this will make it difficult to overturn decisions on appeal.
It is also likely that there will be a lot more case law on this point, as no determinative answer appears to have been given as to whether budgetary considerations alone can provide a defence to a discrimination claim.

Employers should therefore remain cautious about relying on cost alone as a reason for not making a reasonable adjustment.

	Mitigation of loss – The EAT has held that an employee, who was successful in her claims of discrimination, should not be awarded compensation for loss of earnings on the basis that she failed to mitigate her loss by unreasonably refusing an offer to transfer to a new role.  The employee claimed race and sex discrimination in relation to her child care responsibilities.  Her employer then offered to transfer her to a new role within a unit which had enhanced child care facilities.  She rejected this offer, on the basis that she did not believe the post would be guaranteed, and continued with the litigation.  Although the employee was eventually successful in her claims, she was awarded no compensation for loss of earnings.  The EAT stated that the employee should have accepted the offer to “see what happens” and, if it did not work out, she would have been able to raise a further discrimination claim.
Debique v Ministry of Defence UKEAT/0075/11
	This is an issue where each case is likely to turn on its own facts: here,  the letter setting out the details of the alternative post was written in clear and formal terms and contained “solid assurances” that the employee would be able to combine her duties with her parental responsibilities for a substantial period of time.  It was also held that the fact that the employee was “disillusioned” with her employer did not play a substantial part in her decision to refuse the role.

Nevertheless, this decision highlights the tactical advantage to employers of offering alternative roles to employees.  In this case, the employee claimed 15 years’ loss of earnings, but because she unreasonably refused the offer of alternative employment, was not awarded anything under this head.



	Religious Discrimination – The EAT has held that an employer’s refusal to allow a security guard employee to leave work to attend Friday prayers at a Mosque was a proportionate means of achieving a legitimate aim – namely, meeting the operational needs of the business.  The requirement was objectively justified by the EAT on a number of grounds, including the fact that the employer would suffer financial penalties if it did not have the requisite number of security guards on site; the employer had offered the employee weekend work so that he would not suffer financially if he chose not to work on Fridays; and although the employee was prevented from attending prayers in congregation, there was a prayer room available to him on site.
Cherfi v G4S Security Services Ltd UKEAT/0379/10
	This case will reassure employers that the operational needs of a business can constitute a legitimate aim.  However, the methods used to achieve such an aim still need to be justified.  The employer in this case had offered a range of options designed to accommodate the employee’s faith, including praying on-site or altering his working days. Employers without such measures in place might have more trouble justifying indirect discrimination.

This is also another example of the relationship between cost and justification being considered.  In this case, cost was just one of the factors for the EAT holding that the requirement was a proportionate means of achieving a legitimate aim.
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