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	News, Legislation & Future Developments
	Action Points

	Annual Compensation Limit Increases – From 1st February 2011, the new maximum compensatory award for unfair dismissal increases from £65,300 to £68,400.  The new maximum for a week’s pay for the purposes of a statutory redundancy payment will increase from £380 to £400.
	Employers should make a note of these new limits, particularly when calculating statutory redundancy payments.

	New rates of statutory maternity pay and sick pay announced – The Minister of State for the Department for Work and Pensions has announced that statutory maternity, paternity and adoption pay will increase from £124.88 to £128.73 per week and statutory sick pay will increase from £79.15 to £81.60 per week.  The new rates are expected to come into force on 11th April 2011.
	Employers should be aware of these increased rates.

	Proposal to increase unfair dismissal qualifying period – It has been confirmed that the Government is actively considering increasing the qualifying period for an unfair dismissal claim from one to two years, in an effort to support small businesses.  The timetable for a decision on this has not yet been announced, and it is likely there will be a consultation period about it first.
	If this change is implemented, it would appear to be good news for businesses, but bad news for certain employees.  However, it may result in an increase in allegations of discrimination from dismissed employees with less than two years’ service, which are usually more expensive to defend than “basic” unfair dismissal claims.  Also note that the unfair dismissal qualifying period does not apply to automatically unfair dismissals, for example whistleblowing, health and safety and trade union related dismissals.

	New Law
	Action Points

	Redundancy Selection – The EAT has held that fair consultation in a redundancy exercise involves giving an employee an explanation of his scoring and a meaningful chance to comment on the scores.  The employees should have sufficient information to understand their scores and an opportunity to challenge them, particularly in the case of subjective criteria.  In this case, the employee was put at risk of redundancy and as part of the selection process was scored out of ten in relation to various criteria.  When the employee asked the employer to explain how the scores in relation to ability, skill and experience and flexibility were arrived at, the employer simply replied that it believed the scores were ‘reasonable and appropriate’.  

County Print v Page UKEAT/0028/10
	This case confirms the need for employers, when undertaking a redundancy exercise, to explain to the employees the reasons for their scoring and give them an opportunity to challenge the scores.  Otherwise, the redundancy dismissal may be procedurally unfair and the employer will be left open to claims of unfair dismissal. 

	Religion and Belief Discrimination – The EAT has upheld a Tribunal’s decision that a dismissed employee was not discriminated against on the grounds of his belief in spiritualism and the ability of mediums to contact the dead.  The employee was dismissed mainly for unsatisfactory conduct, but also because he had brought spiritualist DVDs and posters into work.  The EAT held that the Tribunal was correct in accepting that the employee’s beliefs (which included belief in psychic and paranormal powers) were protected by the Employment Equality (Religion or Belief) Regulation 2003.  The Tribunal was also correct in deciding that the employee was not dismissed because he held the protected beliefs, but because he had manifested those beliefs at work in an unacceptable manner.

Power v Greater Manchester Police Authority UKEAT/0087/10
	This decision reinforces the point that employees who are dismissed (or otherwise treated less favourably) because of the manifestation of their religious or philosophical beliefs, rather than the beliefs themselves, will find it difficult to succeed with direct discrimination claims.
Employers should note, however, that employees may still succeed in bringing indirect discrimination claims where they believe that their ability to manifest their religion or belief is being compromised by their employer’s working practices, for example, an employer’s dress code preventing employees from wearing religious jewellery.

	Vicarious Liability – The Court of Appeal has held that an employer was vicariously liable for loss caused by the theft of a third party’s goods by one of its employees.  Here, an employee had been instructed to fumigate a container which held 627 bars of silver.  Instead, the employee stole a number of the bars.  It was held that there was a sufficiently close connection between the employee’s wrongful act and the purpose for which he was employed to make it fair and just that the employer should be held vicariously liable for the employee’s actions.
Brink’s Global Services Inc and others v Igrox Ltd [2010] EWCA Civ 1207
	This case reinforces the need for employers to adequately assess the risks to which their employees may leave them open, and provide employees with appropriate instruction and supervision.  In any event, employers should ensure that they have insurance in place in the event of claims being brought against them in this way.

	Bonuses and Pay in Lieu of Notice – The Court of Appeal has held that an employee’s pay in lieu of notice (PILON) entitlement did not include the guaranteed bonus he would have received had he remained in employment during his notice period. Here, the employee’s employment was summarily terminated ten days before a £160,000 bonus became due.  The employer relied on the PILON clause in the contract, and paid the employee six monthly instalments of his basic salary only.  The employee argued that the PILON should have paid him all of the sums to which he would have been entitled had he remained in employment throughout his notice period.  However, the Court of Appeal held that the employee’s interpretation of the contract was unnecessary and inconsistent, and there would have been no benefit to the employer in agreeing to such an onerous obligation.  In any event, the contract stipulated that, in order to receive the bonus, the employee had to be in employment at the time that the bonus becomes due, which the employee was not.
Locke v Candy and Candy [2010] EWCA Civ 1350
	This case illustrates the need for contractual PILON clauses to define precisely what is due under the PILON – whether basic salary only, salary and benefits or salary, benefits and bonus.  If the contract is silent on this point, the employer will potentially be exposed to claims brought against it.
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