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News, Legislation & Future Developments
	Action Points

	Abolition of Default Retirement Age (“DRA”) – The Government has confirmed that the default retirement age of 65 will be abolished with effect from 1 October 2011.  There will be transitional provisions where the DRA will be “phased out” from 6 April 2011.
This means that employers wanting to retire an employee under the DRA provisions must give notice of the intended retirement date to the employee on or before 5 April 2011, i.e. before the start of the “phasing out” period.
	Employers should consider whether they wish to issue notice to retire to any employee before the 5 April 2011 cut-off date. They should also review their contracts and benefit plans for references to the default retirement age. It is worth remembering that an employer may still retain a contractual retirement age of 65 (or older / younger). However, any such contractual retirement age will only be lawful if it can be objectively justified.
For more information and advice on the implications of this, click on the following link from the ACAS website:
http://www.acas.org.uk/index.aspx?articleid=3203

	Bribery Act delayed – The Ministry of Justice has confirmed that the implementation of the Bribery Act 2010 will be delayed.  The Act, which was due to come into force in April 2011, will now be pushed back until three months after the final version of the guidance has been published. No date has yet been provided for the publishing of the guidance.
	When the Bribery Act comes in to force, employers will need to ensure that they have ‘anti-bribery’ policies and procedures in place to minimise the risk of being held liable for the acts of employees. It is hoped that the published guidance will provide further information as to the steps that employers should take in this respect.

	Tribunal reforms – The Government consultation on “Resolving Workplace Disputes” has now been published.  The proposals include increasing the minimum qualifying period for unfair dismissal claims to two years, requiring the payment of a fee in order to lodge a tribunal claim and compulsory mediation for all tribunal claims.
	The consultation does not include any details of the fees that may be charged, although it has been speculated by the media that it could be up to £500 in some cases.  This, along with the other proposals, could potentially result in a decrease in tribunal claims. We shall see!

	New Law
	Action Points

	Discrimination – The EAT has upheld a finding that the decision by an NHS Primary Care Trust to accelerate an employee’s redundancy dismissal in order to avoid him becoming entitled to an enhanced pension payment was objectively justified. The employee was made redundant without going through a proper consultation process to ensure that his notice expired before he qualified for enhanced pension payments. Although this was found to be indirectly discriminatory on grounds of age, the discrimination was found to be a proportionate means of achieving a legitimate aim.  

It was found that, in reaching its decision to accelerate the redundancy, the Trust had considered the desirability of the employee not receiving an additional benefit as a result of his redundancy (i.e. the enhanced pension) that he had no legitimate right to expect. The objective justification for the discriminatory treatment was therefore not just the cost saving that resulted but also the legitimate aim of preventing the employee receiving this “windfall”.
Woodcock v Cumbria Primary Care Trust UKEAT/0489/09
	This case confirms that cost can be taken into account when determining whether indirectly discriminatory treatment is objectively justified. However, cost should not be the only factor and an employer will need to point to another reason in addition to cost if it is to succeed in showing that its treatment of the employee was a reasonable means of achieving a legitimate aim. 

When considering the introduction of any provision, criterion or practice that may disadvantage a particular group of employees, employers should be aware of this need for a justification other than cost. However, the decision in this case that a desire to prevent the employee from receiving a “windfall” can constitute an additional factor shows that tribunals may be willing to interpret this requirement quite widely. 

	Unfair Dismissal – The Court of Appeal has held that an employer is not deemed to have knowledge of all facts known to its employees when deciding whether it was reasonable for it to dismiss. An employee was dismissed following two separate incidents including rudeness to his line manager, both of which his employer found amounted to gross misconduct. The decision maker was unaware (because the appellant had not attended the disciplinary hearing) that the second incident had been provoked by the conduct and language of the line manager.  Despite this, the Court held that the tribunal had been correct to conclude that the dismissal was fair because the decision, on the facts known to the decision maker, was reasonable.
Orr v Milton Keynes Council [2011] EWCA CIV 62
	This case is a reminder that in deciding whether a dismissal was fair, the tribunals will assess the reasonableness of the employer’s decision, not the level of injustice to the employee. However, this does not detract from the importance of an employer conducting a full investigation and inviting an employee to a disciplinary meeting in order to obtain as many facts as possible before making any decision. 

	Victimisation – The EAT has held that an employer did not victimise an employee when it dismissed her after she had raised multiple, false grievances alleging discrimination.  The decision to dismiss in this way was based on several factors, including the falseness and seriousness of the allegations made, the number and frequency of the allegations, the employee’s failure to accept that they were as a result of her mental illness, and the time and internal resources taken up dealing with them.  It was held that all of these factors were “properly separable” from their substance.
Martin v Devonshires Solicitors UKEAT/0086/10
	This case will be welcomed by employers as it confirms that, in certain circumstances, it will be fair to dismiss an employee where they have raised multiple, unreasonable grievances. However, in such cases it is important that the decision to dismiss can be shown to be based on the employee’s conduct in making the complaints, rather than the substance of the complaints themselves. 
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