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News, Legislation & Future Developments
	Action Points

	Social Media – The Advisory, Conciliation and Arbitration Service (ACAS) has published guidance for employers on the use of social media in the workplace (http://www.acas.org.uk/index.aspx?articleid=3375). It advises employers to introduce a policy on social networking, treat “electronic behaviour” in the same way as “non-electronic behaviour” and to react reasonably to social networking issues by considering the likely impact on their business.
	Social Media continues to be a developing area in the sphere of employment law and is becoming more and more relevant to employers in relation to the actions of their employees. It is therefore advisable for employers to have a policy drawn up specifically for the purpose of social media and social networking, to set out in clear terms what would constitute misconduct in this area, and the penalties for refusal to comply.  



	Tribunal Statistics – The annual statistics for employment tribunals and the EAT for the period March 2010 to March 2011 have now been published by HM Courts and Tribunals Service.  Notable statistics include: 

1. A reduction of 8% in the total number of claims received by tribunals; 
2. A slight fall in the number of unfair dismissal and redundancy claims);

3. An increase in the number of age discrimination claims;

4. A threefold increase in claims under the Part-Time Workers Regulations; and

5. The average award for an unfair dismissal claim was £8,924, the average award for a disability discrimination claim was £14,137 and the average award for an age discrimination claim was £30,289.
	The 8% decrease in claims seems significant but must be considered in light of the surge of claims which the Tribunal experienced in the previous reporting year where claims increased by 56%. It is also to be expected as a result of an improved economic climate.

The increase in age discrimination and, in particular, part-time working claims suggest that employees are becoming more aware of their rights in this area and perhaps also that the burden of job cuts has fallen most heavily on older and part-time workers. Employers therefore need to be careful to ensure that selection for redundancy is carried out fairly and that all categories of employee are treated equally. Finally, the level of average awards is a useful reminder that the very high awards that attract publicity are the exception rather than the rule, although employer must not be complacent about that. 


	
	

	Retirement Age – The EAT has upheld a Tribunal’s decision that, where an employee has made a request to work beyond the retirement age of 65, the employer must consider that request in good faith and with an ‘open mind’.  In this case, the employee made a request to continue working beyond his 65th birthday and a meeting was arranged for him to discuss the request with his manager.  However, before this meeting took place, the employer’s HR department informed the employee that it was their policy to retire all employees at 65, without exception.  The employee’s request to continue working was subsequently refused.  

The employee appealed against this decision and an appeal meeting was held, but the original decision was upheld.  The employee brought claims for unfair dismissal and age discrimination.  Unusually the employer gave evidence at the tribunal to the effect that both meetings had been ‘meaningless formalities’ and that nothing the employee could have said would have made any difference. It seems likely that this contributed to the Tribunal’s decision to find in favour of the employee. 

Compass Group plc v Ayodele UKEAT/0484/10
	This case illustrates the importance for employers of considering any request made by an employee to work beyond the age of 65 in ‘good faith’.  The EAT in this case noted that the ‘good faith’ requirement only obliges the employer to ‘genuinely consider’ the request and should not lead to challenges on the merits of the decision merely because the request has been refused.

With the transitional provisions still in operation, there will still be employees currently under notice of intended retirement who have the right to submit a request to continue working.  This case acts as a warning to employers that:

1. Employers should give such requests genuine consideration and should not just sit through the meetings with a closed mind;

2. Employers with a policy of refusing all requests may still take that policy into account, but should be genuinely open to the possibility of making exceptions to it; and

3. HR departments should not instruct managers to refuse all requests regardless of their merits.

	Holiday Pay – The EAT has upheld a Tribunal’s decision that an employee who was off sick for a whole working year and had not taken any holiday during that period, was entitled to a payment in respect of that year’s unused statutory holiday entitlement on the termination of her employment.  The fact that the employee did not actually request any holiday during the year she was off sick was irrelevant for these purposes.

Leeds v Larner UKEAT 0088/11
	This decision accords with the decision of the ECJ last year in the case of Pereda v Madrid Movilidad SA, which confirmed that an employee who is unable to take holiday as a result of sickness continues to accrue holiday and is entitled either to take this unused entitlement at a later date or to be paid in lieu of it upon termination of employment. An employer who refuses such requests will leave itself open to claims for breach of contract and/or unauthorised deductions from wages.



	Sexual Orientation Discrimination – The Court of Appeal has held that an employee who had previously revealed to his colleagues that he was gay was not directly discriminated against or harassed on the grounds of sexual orientation when he was subsequently “outed” by a manager. The employee concerned had informed some colleagues that he was gay but, following a promotion and relocation, he decided to wait to tell his new colleagues about his sexual orientation. However, this was not possible as his new line manager made several references to his new colleagues and others about his sexual orientation. 

The Court of Appeal found that this did not amount to direct discrimination or harassment. There was no suggestion that the employee had required his original colleagues to keep his sexual orientation a secret and so there was every chance that one of them could have innocently revealed his sexuality to one of his new colleagues.  In the circumstances, his manager was justified in assuming that he would have no objection to such a revelation. 

Grant v HM Land Registry [2011] EWCA Civ. 769
	The issue of whether an employee wishes their sexuality to be widely known is a sensitive one. This case is therefore somewhat surprising as it suggests that an employee who shares information about his or her sexual orientation with certain colleagues is deemed to have put that information in the public domain. 

Notwithstanding the Court of Appeal’s judgment, it would be prudent for an employer who is made aware of an employee’s sexual orientation to take steps ensure that employee is happy for this information to be shared before doing so. In any event, personal comments such as those made by the manager in this case – “Don’t go fluttering your eyelashes at him, he’s gay” and “How is your partner? How is he?” – are best avoided.  
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